In the United States Court of Federal Claims

No. 03-728C
(Filed Under Seal December 3, 2003)

(Reissued: December 10, 2003)*
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GENTEX CORPORATION, Contracts — Post-award bid protest;
unequal trestment of offerors;
FAR 15.306(e); injunctive rdief;

bid and proposal preparation costs.
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Frederick W. Claybrook, Jr., Crowell & Moring, Washington, D.C., for Plantiff.

William Kent Olivier, U.S. Department of Justice, Commercid Litigation Branch, Civil Divison,
Washington, D.C., for Defendant. Bryan O Boyle, and Clarence Long, 111, Air Force Lega Service
Agency, Of Counsdl.

Ron Ray Hutchinson, Doyle & Bachman, Washington, D.C. for Intervenor.

OPINION

WILLIAMS Judge.

! An unredacted version of this opinionwasissued under seal on December 3, 2003. The opinion
issued today incorporates the parties jointly proposed redactions. This redacted materid is
represented by brackets[].



This post-award bid protest is before the Court on the parties cross-motions for summary
judgment upon the administrative record.? Ora argument on the motions was held on September 3, and
the parties completed briefing on October 23, 2003. Gentex Corporation (Gentex) chalenges the Air
Force' s award of a contract to Scott Aviation (Scott) for the development of aircrew masks to provide
protection for military aircrew in achemica or biologica warfare environment.® Plaintiff asks this Court
to issue a permanent injunction and a declaratory judgment terminating the award to Scott and directing
awardtoit, or in the dternative, ordering the Air Force to conduct afar and equal reprocurement. Gentex
also seeksits bid and proposa costsin the amount of [].

Gentex contends that two prgjudicid errors occurred in this procurement. Firg, it damsthat the
Air Force awarded to an illegible contractor, but the record does not support this concluson.  Second,
Gentex contends that the Air Force improperly evauated Scott’s noncompliant battery solution as an
advantage under “cost as an independent variable” (CAIV) principles, dlowing Scott to “trade off” its
noncompliancefor lowered cost, while Gentex was not informed thet this could be done. Because neither
the RFP nor the Government’s discussions aerted Gentex that CAIV tradeoffs would be evaluated in
making the award decision, but the Air Force s discussions with Scott invited such atrade-off, the Court
agrees with Gentex that the evauation was unfair.

The Court iscognizant of its limited scope of review inbid protest cases. Nonethel ess, therecord
here establishesthat the Air Force violated Federal Acquisition Regulation(FAR) 15.306(e) by itsunequa
trestment of the offerors — a violation which prgudiced Gentex as the only other technicaly acceptable
offeror. This Court is dso mindful of the heavy burden a plaintiff must meet in order to secure injunctive
reief. Giventhenatureof thisviolation, an appropriateinjunction would not be adirected award, but rather
adirective to the Air Force to amend the solicitationto accurately reflect the Air Force' s needs and to seek

2 In addition to moving for judgment on the adminigtrative record pursuant to RCFC 56.1, Rantiff
has adso moved for summary judgment pursuant to RCFC 56, contending that submission of
supporting affidavits is permitted by that rule without sipulation or order of the Court. As
explained infra, the invocation of Rule 56 does not automdaicdly entitle a party to supplement the
adminigrative recordin abid protest. The parameters of this Court’ srecord in abid protest are
dictated by the Court’ sjurisdictiona grant to review these actions, 28 U.S.C. § 1491(b), which
requiresthat the Court review the agency’ sdecis onpursuant to the standardsinthe Adminigtrative
Procedure Act, 5 U.S.C. § 706.

3 Faintiff unsuccessfully protested this award at the General Accounting Office (GAO).  Although
GAO decisons are not binding on this Court, the Court recognizes GA O’ slongstanding expertise
in the bid protest area and accords its decisions due regard. Integrated Business Solutions, Inc.
v. United States, No. 03-2222C, 2003 WL 22674326 (Fed. Cl. Nov. 6, 2003) (citations
omitted). In this case, Gentex’ sdlegationregarding the unfair evauation of Scott’s noncompliant
battery solution and CAIV tradeoff was not asfully devel oped at GAO asit hasbeeninthis forum.
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and evauate another round of find revised proposals. Because the public interest, in particular, the safety
of our naion’s arcrew, could be compromised by the delay in this procurement which would result from
such aninjunction, we deny injunctive relief.* However, the Air Force did not conduct this procurement
onalevd playingfield, and Gentex is not without aremedy. Gentex may recover itsreasonable proposal
preparation costs in an amount to be determined in further proceedings.

Background

The falowing factud background is derived from the adminidraive record (AR), as mnmally
supplemented by the affidavits of Plaintiff’s vice president and generd manager.®

The Joint Service Aircrew Masks (JSAM) Program

The JSAM programisa chemica, biologicd, radiologica and nuclear defense program managed
by the Air Force to develop, manufacture, fidd and sustain a mask system that, in conjunction with a
bel ow-the-neck dothing ensemble, will provide a cgpability for aircrew to fly in an actud or perceived
chemicd/biologicd (CB) warfare environment. The JSAM consistsof ahood, mask, oral-nasa mask, and
lens assembly that is supplied with filtered air through a battery-powered blower system. The blower
component of the mask isa critical component.

Thisacquigtionisafollow-onto the Program Definitionand Risk Reduction(PDRR) procurement,
in which two contracting teams, one led by Gentex, and one led by SAIC with Scott as a subcontractor,
developed prototypes which became the basis for design development.

The PDRR Phase

Under the Request for Proposas (RFP) in the PDRR phrase of this procurement, offerors were
to develop aprdiminary design or prototype of the mask, performengineering studies, developtest articles
for Government evauationand reducetechnicarisk. Paragraph H-5.A of the PDRR RFP advised offerors

4 Lt. Genera Reynolds, the head of the Air Force s contracting activity, issued a determinationthat
performance of this contract was urgent and compelling and in the best interest of the United
States. As such, the GAO’ s stay of the procurement was overridden, and the contract continued
to be performed while the protest was contested before the GAO and this Court. Plaintiff did not
seek atemporary restraining order or apreliminary injunction in this action.

5 As explained below, the Court grants Plaintiff’'s Protective Motion to Allow Affidavits. The
adminidrative record agreed to by the partiesis extensive in this case, containing 25 volumesand
13,472 pages. Thisrecord conssts of dl materids submitted in Gentex’s protest to the GAO,
induding atranscript of the hearing. References to the adminidrative record are designated asAR
followed by citations to the bates-stamped page number(s).
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that the Air Forceintended to “down sdlect to one [PDRR] contractor to perform JSAM [SDD] .. .ad
production effort.” AR at 71.

CAIV tradeoffs were not evauated in the PDRR phase of this procurement. However, both
offerors proposed to implement CAIV analyses as part of thar management processes to reduce costs,
and the Air Force evaluated each offeror’s proposed CAIV process under the management criterion.®

In thar PDRR proposal, SAIC and Scott proposed that Scott would be the prime contractor
during the SDD and production phase. This gpproach was evauated by the Air Force in the PDRR
acquidtion, and the fact that Scott planned to be the prime contractor was expresdy noted by the Source
Selection Authority (SSA) in the source sdlection decison for the PDRR awards. In July 2000, the Air
Force awarded PDRR contractsto two contractor teams, SAIC withScott asasubcontractor, and Gentex
with its subcontractors.

The Presolicitation Noticesfor the SDD Phase of the Procur ement

On May 9, 2001, the Air Force issued a natice of the upcoming solicitation for the SDD and
productionphase. Thispresolicitation notice stated that the Government intended to enter into full and open
competition for the SDD phase, and specified that “[CAIV] principles [would] be used to meet technical
requirementsat apricethe user iswilling to pay.” AR a 76-77. On May 31, 2002, the Air Forceissued
a second presolicitation notice reiterating this statement about CAIV principles and derting offerors that
they had to submit funding documentation to support their pro rata share of Government testing by June
30, 2001, system design information by September 30, 2001, test samples by October 31, 2001, and
prototypes by January 30, 2002.

Gentex’'s Reguest for Information On Other Offerors

OnJdune 13, 2002, Gentex sent a letter to the Air Force Contracting Officer (CO) asking the Air
Force to confirm the following:

1) We assume through the coordinated PDRR evauations that only the two PDRR
incumbents submitted the PDRR test articles for test.

2) JSAM SDD/Production proposals from contractors other than the two current PDRR
prime contractors, Gentex and SAIC, would not meet minimum criteria in the selection
process.

6 Defendant’ s Response to Court’ s October 7, 2003 Order at 4.
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AR at 137. Inan email dated September 13, 2002, Gentex repeated this request. The CO responded
that the proposals had not yet been received and that information concerning the identity or number of
offerors was source selection information which could not be reveded.”

TheSDD RFP

OnJdune 18, 2002, the Air Forceissuedrequest for proposal's (RFP) number F-41624-02-R-1007

for the SDD phase of this procurement. The solicitation provided for the award of a cost-plus-award-fee
contract with fixed-price incentive options for production quantities.

The JISAM Performance Specificationwasincorporated by referenceinthe RFP and itsprovisons

were to be incorporated as contract terms upon award. The Performance Specification provided in
pertinent part:

1 SCOPE
1.1 IDENTIFICATION

This document establishes the performance and verification requirements for the Joint Service
Aircrew Mask (JSAM) system.

1.3 DOCUMENT OVERVIEW

Key performance parameters (KPP s) are identified in Section 3 with a large bold asterisk (*).
A threshold requirement is identified herein as a sentence with aform of the verb “shdl” and is
identified with anumber in asat of brackets ([ ]). Where gpplicable, an objective requirement is
identified in a set of braces ({ }) . . . . Appendix L contains a prioritized list of non-KPP
requirements. Definitions for selected items are provided in Appendix B. The definitions in
Appendix B gpply only to this specificationand shdl be the determining factor(s) wheninterpreting
any word or combination(s) of words.

AR at 1861.

7

Gentex disputes this, contending that the Air Force never responded to this correspondence.
Affidavit of Robert F. McCay dated April 28, 2003 (First McCay Affidavit), 5.
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Appendix B to the Performance Specification defined Threshold Requirements as follows:

Minimum capabilities or characteriticsrequired tosatisfy the user’ sneed.
They are identified by brackets ([ ]) in the body of this document.

AR at 1909. The solicitation did not define the term “ cost as an independent varigble.”
Objective requirements were defined in Appendix B as.
Desired capabilities or characteristics which exceed the threshold
requirements. They are identified by braces ({ }) in the body of this
document.
AR at 1909. According to Major Whitehurst, the chief of the JSAM source selection team and the
programmanager, athreshold requirement was “the minimum requirement,” and an objective requirement
was something “we would redly liketo reach.” AR a 12,914.
Appendix L to the Performance Specification, Prioritized Requirements, provided:

Thefalowing isa prioritized lising of JSAM performance requirements.
There are four categories of requirements, defined as follows:

KPP Key Performance Parameters (Absolute “must meet”
requirements, non-tradeable)

A High priority requirements
B Medium priority requirements

C Low priority requirements. Includesal “objective’
requirements.

Requirements are prioritized within A, B and C categories.
AR at 1944. Section 3.4 of the Performance Specification, Functiond and Performance Requirements,

listed 178 requirements® Of those, Six requirements not at issue herewere designated K PPs, and involved
protecting againgt chemica and biologica agents, aswdl asthefit and sed of the masks.

8 Thelist included 179, but one was removed.
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The following non-K PP requirements, listed inthe performance specifications in order of priority,

related to batteries:

[1]

Any item of exiging equipment which is modified for JSAM shdl have

performance equd to or better than the origind equipment. Existing items which
arereplaced shdl be replaced by items whichhave equal or superior performance.

AR a 1866. Thiswas a category A high priority requirement.

341111

[110]

[132]

33141

[147]

3.4.14.8

[165]

TEMPERATURE

Crew-mounted components of the system shdl remain structurdly intact and meet
the performance requirements of this document during and after exposureto -32C
to +52C { Objective: -56C to +65C}. Crew-mounted components shall remain
gructurdly intact and functionfor 5 minutesintemperaturesaslow as -56C in the
event of high dtitude gection . . . .

STORAGE TEMPERATURE: The JSAM in its packaging shall meet the
performance requirements of this document after exposure to a Storage
temperature range of -39C to 52C { objective of -56C to 71C}.

RELIABILITY

Battery power sources shdl have an operational service life of at least 12 hrs
{ Objective of 16 hours operationd service life}.

SHELF LIFE

The JSAM in its packaging shdl have a shdf life of up to and including 10 years
{the objective is 15 years}.

AR at 1875-80. These were category B medium priority requirements.



Section L - Ingtructions, Conditions and Noticesto Offerors

Section L included the following pertinent provisons.
Paragraph 2.6.9 - Cost Or Pricing Information

All cost or pricing informationghdl be addressed inthe Cost Proposal and
Contract DocumentationVolumes. Cost trade-off information, work-hour
estimates and materia kindsand quantitiesmay be used in other volumes
only as gppropriate for presenting rationde for dternatives or design and
trade-off decisons. . . .

AR at 1794.
Paragraph 4.2.1 - PDRR Team Effort

Eachofferor shdl provide adetailed assessment of thair [Sic] performance
duringPDRR. . . . Thetechnicd design identified in the proposa shdl be
criticdly compared to the actud delivered prototypes. While it is
recognized that PDRR inherently involves tradeoffs, the basis for trades
mustbeexplained. Whereyour Cost asan Independent Variable (CAIV)
process was used, you mugt compare the actual process with that
proposed in the PDRR proposal.

AR at 1801.
Paragraph 4.1.2.2 - Technical Performance and Operation Utility

Describe how the proposed designs will meet the following high priority
non-KPP requirements . . . for eacharcraft category. Y our presentation
shdl dearly discuss how your design mests the fallowing requirements .
. ., rdionde for not meeting a requirement (if gpplicable) and how you
determine the optima solution.

AR a 1797. A ligt of twenty-three requirementsfollowed paragraph4.1.2.2. Thislig did not include the
five performance specifications applicable to batteries quoted above.

Paragraph 5.3 - Cost asan Independent Variable

Offeror[s] shdl describe ther management approach for identifying
tradeoffs to evolve abest value design. This includes a description of the



tools or methodologies that will be used, why they were deemed
appropriate for this program, and the method for documenting trade study
results. . . .

ARat 1804.° Paragraph 5.3 wasthe only paragraph in the RFP which exclusively addressed CAIV, and
it was contained in the RFP’ s indructions to offerors for preparing Volume 11, Integrated Management
Volume of their proposds.

Par agraph 6.6 - Operations and Support Ingtructionsto Offerorsfor preparing the Cost
Volumes

While Operations and Support (O&S) cost will not be included in any
resulting contract, it is the intent of the government to eval uate cost based
on Most Probable Life Cycde Cost (MPLCC). This will require the
government to develop O& S costsbased oninformation supplied by the
offeror. Therefore, offerors shdl usethe O& S worksheet at Attachment
8, tolig dl time change/shdf life items and the five most expensive LCC
replacesble parts of each variant. The government will use this
information to compute the anticipated O& S cost for use in the LCC
evauation.

AR a 1813 (emphasisin origind).
Attachment 8, the Operations and Support Cost Workshest, advised offerors:
Complete the associated fidldsfor eachitemto help identify key L CC [life
cycle codt] driversin the projected JSAM sarvice life of fifteen years. .
AR at 1836. In the Government’s example of a completed operations and support cost worksheet in
Attachment 8, the firgt item listed was the battery.
Paragraph 7.8 - Exception to Termsand Conditions
Exceptions takento terms and conditions of the model contract, to any of
its forma attachments, or to other parts of the solicitation shall be

identified. Each exception shdl be specifically related to each paragraph
and/or specific part of the solicitation to which the exception is taken.

o Thisidentica clause had been included in the PDRR solicitation at Paragraph L.4.1.3.
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Provide rationale in support of the exception and fully explain itsimpact,
if any, on the performance, schedule, cost, and specific requirements of
the solicitation . . . . Failure to comply with the minimum requirements,
induding terms and conditions, of the solicitation may result in the offeror
being removed from congideration for award.

AR at 1816.

Section M - Evaluation for Award

SectionM, whichset forththe RFP sEvduationFactorsfor Award included the following pertinent
provisons.

M 001 Sour ce Selection
a. Basis For Contract Award

The Government will select the best overdl offer(s) based onan integrated assessment of Misson
Capability, Proposal Risk, Past Performance and Most Probable Life Cycle Cost . . . . Contract(s)
may be awarded to the offerors . . . whose proposals conform to the solicitation’ s requirements
(to indude dI stated terms, conditions, representations, certifications, and al other information
required by Section L of this solicitation) and are judged, based onthe evauationfactors and sub-
factors, to represent the best vaue to the Government, consdering bothcost and non-cost factors.
The Government seeksto awardtothe offeror(s) who give the Government the greatest confidence
that they will best meet or exceed the requirements affordably . . . .

M Q002 Evaluation Factors
a. Evaluation Factors and Sub-factors and their Relative Order of Importance

Award will be made to the offeror proposing the combination most advantageous to the
Government based upon an integrated assessment of the evauation factors and sub-factors
described below . . . .

FACTOR 1 - Mission Capability

Sub-factor 1.1 - Key Performance Parameters

Sub-factor 1.2 - Technica Performance and Operational Utility
Sub-factor 1.3 - Program Risk Mitigation

Sub-factor 1.4 - Integrated Management
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FACTOR 2 - Proposal Risk

Sub-factor 2.1 - Key Performance Parameters

Sub-factor 2.2 - Technica Performance and Operational Utility
Sub-factor 2.3 - Program Risk Mitigation

Sub-factor 2.4 - Integrated Management

FACTOR 3 - Past Performance
Sub-factor 3.1 - PDRR Team Effort
Sub-factor 3.2 - PDRR Prototype Quality
FACTOR 4 - Most Probable Life Cycle Cost (MPLCC)
b. Factor and Sub-factor Rating
Each sub-factor under the Mission Capability factor will be assgned a color rating. The color

rating depicts how well the offeror’ s proposal meet the sub-factor requirementsinaccordancewith
the stated eva uation criteria and solicitation requirements. . . .

C. FACTOR 1 - Mission Capability
Each sub-factor withinthe Mission Capability Factor will recelve one of the following color ratings,

based on the assessed strengths, inadequacies and/or deficiencies of each offeror’s proposal as
they relate to each of the Mission Capability sub-factors. . . .
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COLOR RATING DEFINITION

BLUE EXCEPTIONAL Exceeds specified minimum performance or
capability requirementsin away beneficial to the
Government.

GREEN ACCEPTABLE M eets specified minimum performance or capability

requirements necessary for acceptable contract
performance, but any proposal inadequacies are
correctable.

YELLOW MARGINAL Does not clearly meet some specified minimum
performance or capability requirements necessary
for acceptable contract performance, but any
proposal inadequacies are correctable.

RED UNACCEPTABLE Fails to meet specified minimum performance or
capability requirements. Proposals with an
unacceptable rating are not awardable.

@ Sub-factor 1.1 - Key Performance Parameters

The Government will evauate the technica performance demongtrated by the PDRR
prototypes and the potential for meeting System Specification Key Performance
Parameters (KPP) requirements during System Demongtration (SD). The sub-factor is
met when the offeror effectivdly and dearly demonstrates that the offeror’s proposed
design approach will meet the KPPs during forma qudlification testing.

2 Sub-factor 1.2 - Technical Performance and Operational Utility

The Government will evauate the technical performance and operationa utility of the
proposed designs based on the criteriain SectionL, paragraph4.1.2. Thisevauationwill
congder PDRR prototype performance; proposed design changes for SD; and an
assessment of the impact of non-K PP threshold requirementswhichwill not be met. This
sub-factor is met when the offeror dearly and effectively demonstrates that the proposed
design(s) will exhibit acceptable performance both technicaly and in the operational
environments.
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f. Factor 4 - Most Probable Life Cycle Cost

For purposes of the cost evaluation, Most Probable Total Life Cycle Cost (MPLCC) will be the
amount used in the decision process. MPLCC will include: the total PDRR cost plus fixed fee,
SDD cost plus award fee, Production fixed price incentive successve target analyzed price, and
Operations and Support (O& S) costs based on replaceabl efreparable basdine data. . . .

The price/cost evauationteamwill develop a probable cost of performance for each offeror. The
probable cost may differ from the proposed amount sinceiit is the Government’ s best estimate of
the cost of any contract that islikely to result fromthe offeror’ sproposal. The probable cost shall
be used for evaluation to determine the best value. The probable cost is determined by adjusting
each offeror’'s proposed cost and fee, when appropriate, to reflect any changes (additions or
reductions) in cost ementsto redlistic levels based on the cost redism andysis.

AR at 10,412-17.
MOOS5 - Salicitation Requirements, Terms and Conditions

Offerors are required to meet dl solicitation requirements, such as terms and conditions,
representations and certifications, in addition to thoseidentified asfactors and sub-factors
to bedigible for awvard. Failure to comply with terms and conditions of the solicitation
may result inthe offeror being removed fromconsiderationfor awvard. Any exceptions to
the solicitation’s terms and conditions must be fully explained and judtified.

AR at 10,419.
Inthe RFP s cross-reference marix, an attachment to the RFP, CAIV was crossreferenced with

Section M factors 1.1 through 1.4, i.e., Key Performance Parameters - Technicd Performance and
Operationd Utility, Program Risk Mitigation, and Integrated Management.*°

10 In response to a question from the Court as to whether the RFP advised offerors that CAIV
tradeoffs would be evauated, the Government cited this matrix, sating:

[The] matrix provided a cross reference matrix that stated that CAIV
would be evaluated under solicitation section M subfactors 1.1 - 1.4.

Defendant’ s Response to the Court’s October 7, 2003 Order at 5.
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ATTACHMENT 1: RFP CROSS REFERENCE MATRIX (RCMR) stated:

For Prospective Offeror(s): See paragraph 3.4 regarding ingructions
for completion of the solicitationRCRM. If this matrix conflicts with any
other requirement, direction or provison of this solicitation, the other
reference shdl take precedence over this marix. Additiondly, to the
extent this matrix discloses details as to the extent or manner by whichthe
Government intends to evauate Offeror’s proposas for award, Section
M references in the matrix are for information purposes only and the
Government shdl be obligated to evduate proposads soley in
conformance withthe provisons of the SectionM of the solicitation. Any
reference to Factor 1 in the RCRM implicitly relates to an evauation of
Factor 2.
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RFP CROSS REFERENCE MATRIX

Section L ParaNo. Section M CWBS* IMP* Proposal* CDRL*
Factor/Sub Vol/ParaNo.

Factor(s)

4.11-41.3 Technical 1 11-12

h.2 Past Performance 3

1.3 Risk Mgmt 1 13

5.0 Integrated Management 1 14

5.1 Organization 1 14

b.2 Cost/Schedule 1 14

Reporting

5.3 CAIV 1 11-14

b.7 IMP 1 14

5.8 IMS 1 14

5.9 CSOwW 1 14

.10 CWBS 1 14

5.11 Subcontracting 1 14

6.0 Life Cycle Cost 4 All

AR at 10,387.

Gentex's July 11 E-Mail Regarding Unaffordable O& S Costs

Before proposals were due on uly 19, 2002, Gentex sent ane-mail to the Government stating that
it believed its O & S cost worksheet would result in a seemingly unaffordable program:

[W]hen multiplied by the unit prices of approximately [] and [] for the
batteriesand for the filter repectively, the life cyde costs approach[] for
the batteries and [] for the filter. Correspondingly high numbers are dso
obtained for the other aircraft platforms. We believe that these costsare
unredigic . . . . [W]e are concerned about submitting cost data as
described above since it will be added to our SD Costs to caculate
MPLCC and result in a seemingly unaffordable program.

AR at 2201.
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The Government did not respond to this e-mail prior to submission of initid proposas.

Initial Proposals

Gentex and Scott were the only offerorsto submit proposals by the July 19 due date. Initsinitia
proposal, Scott proposed alithium manganese dioxide battery pack as its battery solution at aprice of []
per battery pack. Initsinitid proposal, Gentex proposed atype of battery pack that used lithium batteries,
which was priced at [] per battery pack.

Initsinitia proposal, Gentex requested exceptions to two non-K PP threshold requirements of the
performancespecifications, []. The Government subsequently denied these exceptions, stating “the offeror
shall propose to the System Specification . . . provided in the Request for Proposd [sic].” AR at 916.

In its iniial proposa, Gentex indicated its understanding that the CAIV tradeoff would be
performed after award. Gentex stated:

A prdiminary lig of potential CAIV study areas, based on the top cost
drivers, has been prepared and will be reviewed for viability with the
government immediately after contract award. Thisinitid list includes. .
.. [T]he Gentex team is proposing that a CAlIV/Affordability (CIAWG)
working group be established withgovernment participation, immediatdy
diter contract award, and that the first agenda items bethe tentative ligt of
CAIV andysesthat have been developed. Initid CAIV tradesshould be
started as soon after contract award as practicd . . . .

AR at 907-08 (emphasis added).

Scott indicated in its proposal that its proposed desgn in connection with the ground
communications unit might not meet one non-K PP threshold requirement. Scott did not take exception to
this requirement, but indicated that if the unit did not meet the requirement, “a CAIV study [would] be
undertaken to determine the optimum approach.” AR at 11,371.*

1 Counsel for Scott represented that Scott’s CAIV study with regard to this requirement would be
done after award, stating that “ Scott . . . indicated that the item could be improved, if needed, to
meet the requirement if the Government so decided after contract award based onadetailed study
that could be performed during contract performance.” Scott Aviation's Response to Court’s
October 6, 2003 Order at 25.
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Oral Presentations

Oral presentations were hdd during the weeks of July 29 and August 2, 2002. Initsora proposal,
Gentex stated that the [] specification in performance specification [], a high-priority non-KPP threshold
requirement, could not be met. This non-KPP threshold requirement stated that [].

During its ord presentation Gentex represented that it would do aCAIV study after award on its
proposed conversation communication unit (CCU)*? but that it was clearly meeting the CCU reguirement
initsproposa. Specificdly, Gentex representatives stated that they proposed a CAIV study for [] related
to the CCU, which would be implemented after contract award if the Government agreed. In response
to a question during the ora presentation Gentex reiterated that every CCU in the proposal met the
requirement.

The August 28, 2002 E-mails Delineating the Assumptions for Evaluating the Batteries

In aseparate e-mail addressed to each offeror regarding “ Battery Assumptions,” the Government
advised Gentex and Scott asfollows:

The Government is udng the following assumptions with regard to
batteries:

- WEAR hours are assumed to be 50% training
and 50% CB operations.

- Systems will be exposed to CB agents for three
daysduring it's[dc] life.

- Cold wesather operations is defined as below
32"degrees F or 0"degrees C.

- Cold weether operations will be assumed to be
10% of dl wear hours.

- JSAM continuous wear over 9x hours will be
assumed to be 25% of dl wear hoursand we will
assume that aircrews plan for this duration.

2 The CCU has ds0 been referred to in the record as the communication control unit. Gentex's
Statement of Facts in Support of its Motion for Summary Judgment and Judgment on the
Adminigrative Record, Attachment 30.
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- Therewill be no battery changesfor JSAM wear
under 12 hours a above 32'degrees F or
0'degrees C.

AR at 2212, 2214. Gentex did not underdand this e-mail to be an attempt to change the performance
specifications or the threshold requirements relating to batteries and their use. Gentex continued to
understand that its battery approach would have to meet al of the operational and performance
requirements and used the battery assumptionsin the e-mail to prepare its O& S cogting informationfor its
fully compliant batteries.

Discussions
During discussons on September 1, 2002, the Air Force advised Scott as follows:

The Government considers the proposed MPLCC [most probable life
cyde costs] to be unaffordable.  What dternative batteries were
consdered? Were any CAIV studies conducted? Was use of
rechargeable batteries or arcraft power (in platforms where available)
considered?

AR at 1023. The Government did not advise Gentex during discussions that CAIV tradeoffs could be
made pre-award or that any resultant cost savings would be evaluated. After submission of Gentex’ sinitid
proposa, the Government asked Gentex severa questions relating to its proposed batteries, but none
suggested that CAIV sudies could have been conducted and evauated in conjunction with proposing
batteries.

Final Proposal Revisions (FPRS)

On September 24, 2002, the Air Force issued Gentex a request for final proposa revisions and
dated that Gentex’s “Initial Evaluation Brief dated 22 Aug 02 [would be] the established technica
gpproach basdine” AR a 916. Under the heading “Exceptionsto Terms and Conditions,” the request
dtated that “[t]he offeror shdl propose to the systems specification dated 14 June 2002 provided in [its]
Request for Proposal.” AR at 916.

Gentex and Scott timely submitted FPRs on September 28, 2002. In its FPR, Gentex removed
its request for exceptions and repriced to full conformity. Gentex proposed two lithium battery packs, a
four-cdl lithium battery pack for the fixed-wing mask at aprice of [] per battery pack and atwo-cdl lithium
battery for the rotary-wing mask at a price of [] per battery pack.”®* The two-cdl lithium manganese

13 The JSAM were to be produced in different variants for fixed-wing and rotary-wing arcraft.
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dioxide pack that Gentex proposed was not currently certified and in Government inventory, but was a
newly devel oped pack.

Initsfind proposal, Scott offered two battery packs, afully compliant lithium battery pack and an
akdine battery pack whichdid not meet 100% of the contract requirements. In particular, Scott’ salkdine
battery did not meet the requirementsfor:

1) performance in temperatures from -32C to +52C ability to function for 5 minutes as low
as-56C in the event of high dtitude gection;

2) a10-year shdf life;

3) performance after storage at temperatures of arange of -39C to 52C,;

4) an operationd sarvice life of at least 12 hours;

5) performance equal to or better than origina equipment whenreplacing origind equipment.

Scott based its proposed life cycle costs on the assumption that alkaline batteries would be used
90 percent of the time in temperatures above freezing, and lithium batteries would be used the remaining
10 percent of the time. Scott’s offer of dkaline batteries in this particular case was a CAIV initiive.
Under Scott’s dua-battery proposal, the aircrew would have to choose, prior to a given misson, which
battery pack to insert into the mask. The mask could only accommodate one battery pack at atime, so
Scott’ s proposal envisoned usng noncompliant akaline batteries in scenarioswhere ful compliance might
not be required.

Gentex was not aware that it could have proposed tradeoffs which would fail to achieve full
specificationcomplianceinreturnfor cost savings during the proposal period. Gentex understood that the
only permissible way to offer less than ful compliance with threshold requirements was to follow the
proceduresin the RFP s exceptions clause, L.7.8, and explain why a particular requirement could not be
met. Gentex believed that if an exception was granted, a modification to the RFP would be issued, and
if an exceptionwas not granted, offers would be evauated based on arequirement of full compliance with
the minimum specifications.

Scott’s Compliance With Eligibility Reguirements

SDD offerors were required to submit funding documentation to support their pro rata share of
Government testing, aswedl as systemdesign informationtest samples and prototypes. Scott’ s prototypes
delivered, tested and funded as part of SAIC's PDRR contract were the same prototypes which were
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evaluated by the Air Force in the SDD phase.’* The cost paid by the Government under SAIC's PDRR
contract was included as part of the Most Probable Life Cycle Cost Evauation in awarding the
SDD/Production contract to Scott.

The Evaluation

At the hearing conducted by the GAO, Maor Whitehurst, the Chief of the Source Selection
EvduationTeamand the JSAM Deputy Program Manager, who eventudly became the ProgramManager,
explained the genera approach the evauators took to the technica requirementsinthis procurement. She
tedtified that the Air Force was not “going to look at whether or not contractors or bidders met [the
requirements] but we' reaso goingto ook at, if they didn’t meet it, why. Soif they haveavdidjudtification
asto why they are not meeting a requirement, and the Government accepts thet, you' re dill able to meet
the requirements of the evaluation.” AR a 12,911.

Maor Whitehurst explained:

So when we are looking at it, we knew that there were potentialy some
requirements that would not be met because, again, there was just a
number of requirements. So when we were doing our evaluation, we
looked at, inthe event that youdon’t meet something, why youcan’t meet
it and what are we ganing if you don’'t meet it. And so in this particular
ingtance, there are some temperatures in which the dkaline batteryis not
effective but when you look at the overdl cost and the fact that it does
meet the requirements within a specific temperature range, the technica
team, based on their assessment, fdt that was something that the joint
sarvices could live with.

AR at 12,912.

Magor Whitehurst testified that Scott’ sakaline battery would not meet the requirement to be able
to operate at minus 32 degrees centigrade to plus 52 degrees centigrade. She explained:

However, when we were evauating, we were not evauating whether or
not the systemspecificaly met arequirement. Again, if they did not meet
arequirement — and the lithium manganese dioxide battery does meet that
requirement. Why there may be a benefit for using this option. In
standard operating temperatures, there wasa cost benfit to usng dkdine
battery. And we weren’t talking about operational. We re talking about

14 Scott’srole in the PDDR phase with SAIC was for prototype fabrication.

20



thereisared threat there isachemicd attack. We're not taking about
they’ re going to be wearing this mask when they fly every day . . . .

AR at 12,923-24.

Magor Whitehurs testified that the specifications required the system to function for five minutes
intemperatures aslow as minus56 degrees centigrade inthe event of high dtitude gjectionand that she was
“dmogt pogtive’ that the akaline battery would not operate under that scenario, and inthat case, the pilot
or the airman would not have use of the blower. AR at 12,926. She recognized that Scott’s dkaine
battery solution was a CAIV tradeoff and explained:

As part of most mgjor acquisition programs, you have what youcall cost
as an independent variable and so asyou' redeveoping, you haveto take
into account the life cyde cost, not only the development costs but also
once you get this thing out in the fied, how much is it going to cos to
maintainit. And so the dkaline batteriesin this particular case are a cost
asanindependent varigble initigtive. Again, thelithium manganesedioxide
batteries, which meet the full range of the requirements, is part of the
JSAM system. Thereis an dternative to usng the akaine batteries, like
| said, during training and during certain temperature ranges. So it wasnot
anindependent justtechnical evaduation. Y ou havetolook at what arethe
technica benefits and what the cost ramifications or benefits of whatever
decision you make.

AR at 12,932-33 (emphasis added). In itsevauation, the Air Force recognized that Gentex intended to
perform CAIV tradeoffs post award, quoting an e-mail in which Gentex pointed out that, in its proposd,
it had included candidate CAIV trades that would occur early in system development.

The Sour ce Selection Decision

In andlyzing subfactor 1.2, Technica Performance and Operation Utility, the source selection
decison characterized Scott’ s akaline battery as a*“ sgnificant advantage’ and “noted srength” Sating as
follows

Battery Assembly - This is a dgnificant advantage because safety
certification requirements for dkaline batteries are sgnificantly reduced,
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the LIMNO, batteries are availdble in the exiding inventory, and the
dkdine batteries are non-hazardous materids resulting in less costly
disposd. Useof less cogtly dkaine batteries was a noted strength.

AR at 9117.

Inhis summary of the eva uation, the source sdlectionauthority (SSA) highlighted four “key areas’
inwhich Scott proposa led to a*“ clear and decisve choice” for Scott. With respect to the second of these
four key factors, subfactor 1.2, the SSA stated:

Scott Avidion's approach demonstrates a greater value to the
Government by utilizinganoff-the-shelf battery assembly for cold weather
and developing alow cost battery assembly for routine use. Scottisalso
relying on the more proven design as developed in the PDRR.

AR a 9129. The SSA further concluded that in reviewing the evauation criteria, the Gentex proposa
“does not warrant the [] premium proposed for costs,” and that “both proposals met the minimum
requirements called for in Section M of the RFP.” AR at 9128-29. On November 26, 2002, the Air
Force awarded the contract to Scott, gating that “MPLCC was a sgnificant consderation inthe selection
decison.” AR at 9105.

The GAO Protest and the Override of the Stay

In accordance with 31 U.S.C. 88 3551-3556, Gentex timdy filed a protest at the General
Accounting Office. On January 9, 2003, Lt. Generd Richard Reynolds, Commander and Head of the
Contracting Activity, Aeronautical Systems Center, Air Force Materid Command, Department of the Air
Force, issued a determination pursuant to 31 U.S.C. § 3553(¢)(2) overriding the GAO-ordered stay of
performance of this contract “because performance of the subject contract is urgent and compdling and
in the best interest of the United States. .. .” AR a 2615.

Lt. Generd Reynolds concluded that the stay of contract performance would have the following
impact:

a Delaying this program 90 days will dday providing Smultaneous
anti-G and CB protection to our high-performance aircrews in a Sngle
mask system, thus reducing their warfighting potentia by exposing them
to additiond risks of CB exposure whenusng the current anti-G mask, or
G-induced loss of consciousnesswhenusing the current CB mask. When
added to rescheduling of program development and testing events, the
present stay would lead to a 6-month delay of Initidl Operationa
Capability (I0C). This dday would hinder the performance of our
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nation’ saircrew warriors. |namemorandum dated 3 January 2003 (Atch
1), Air Combat Command (ACC) dated the following concern: “The
JSAM provides AF aircrew memberswiththe mid- and far-termaircrew
NBC [Nuclear, Biologicd, and Chemicd] protection solutionmesting the
Chief of Staff Air Force Task Force CONOPs objectives. Delaying this
program may cregte extenuating circumstances; aircrew members not
having a continuous NBC protection program and systematicaly not
meeting combat misson requirements.”

b. The purpose of the JSAM acquisition program is to replace the
exising arcrew CB protection masks currently fielded across the joint
sarvices. For the Air Force, the system is the Aircrew Eye-Respiratory
Protection (AERP) system, today’ s solution for head, face, neck, and
respiratory protection of the aircrew member inthe CBRN environment.
As noted by ACC, the JSAM program is an urgent requirement for the
Air Force flying misson. The GAO-imposed 100-day delay would
impect fidding/distributionand del ay the current JSAM 10C date beyond
September 2006. Although 10C is over 3 years away, current program
schedule does not have available dack time to recover a delay of more
than 30 days. The Air Force is currently in their last option year of
procuring AERP systems. Thus, a 90-day delay would create a void in
servicesble sysems and lead to a shortage of AERP systems, thereby
directly affecting flying misson cgpability. Additional AERP systemsat a
cost of $1683/systemwould needtobe procured. Projected requirement
for thisdday in JSAM fidding is an additiona unplanned and unfunded
688 AERP sysems to replace those that reach their servicelife during this
period of time. This equatesto acost impact of $1.16M.

C. A dday to the JISAM program would aso affect planned activity
of the F/A-22 and Joint Strike Fighter (JSF) programs. The F/A-22
program is currently waiting for the JSAM enginearing specification to
findize the integration effort. The JSF program contractor has contacted
Scott Aviation to schedule arcraft desgn meetingsin January 2003. A
stay of performance will delay this process. Cost and schedule impacts
are unquantifigble at thistime.

d. A dday to JISAM 10C to FY07 could necessitate unplanned
arcraft modifications to accommodate AERP, such as with the F/A-22
and C-130J, at an estimated total cost of $2.5M. Edtimated costs are
based on AERP aircraft modifications performed on F-16 and other C-
130 arcraft. Funds to support this requirement would be service
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Operations and Maintenance (O& M) dollars not budgeted for, resulting
in a need to offsst O&M dallars intended to fund other misson
requirements.

e The US Navy and US Marine Corps are in their last option year
of buying their current CB protective head-eye-respiratory systems, the
AR-5, fromCamlock UK Ltd. A JSAM fielding delay of 90 days would
create a void in servicesble systems and lead to a shortage of AR-5s,
which currently cost $6,500 each. Based on anticipated service-life
expirationdates, a quantity of 246 A R-5 systems would be needed during
this period of time. This equates to acost impact of $1.6M. Funds to
support this requirement would have to be pulled from each service's
O&M accounts and would result in the sacrifice of other misson
equipment needs.

f. A day in contract performance of 90 days will cause a6-month
schedule dip at a cost of $2.5M to the program (contractor costs,
increased government costs, and test costs). Additiondly, a7%increase
in production costs is expected due to shifting of FY buy _profiles This
cost information was derived from the program cost estimate and from
Scott Aviation(Atch2). If the stay were overridden, continuing contract
performance would result in a cost avoidance of $7.76M. Based upon
Scott Aviation’s contracted effort, the Government has concluded the
termination cost at the 30-day mark would be $400K and $1.6M at the
GAO-scheduled decision point of 31 March 2003.

AR at 2621-22.

Discussion

Juridiction and Standard of Review

The Court has jurisdiction over this bid protest pursuant to the Tucker Act, 28 U.S.C.
§ 1491(b)(1). Inabid protest action, the Court reviews the defendant’ s decision under the standardsin
the Adminigtrative Procedure Act (APA), 5U.S.C. § 706; 28 U.S.C. § 1491(b)(4). The APA directsa
reviewing court to overturnagency actions that are arbitrary, capricious, anabuseof discretionor otherwise

not in accordance with law. 5 U.S.C. § 706(2)(A).

“The protestor must show by a preponderance of the evidencethat the agency’ sactionswereeither
without a reasonable basis or in violation of applicable procurement law.” Information, Technology and

Applications Corp. v. United States, 51 Fed. Cl. 340 (2001) (ITAC) (ating Graphic DataLL C v. United
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States, 37 Fed. Cl. 771, 779 (Fed. Cl. 1997)), &ff'd, 316 F.3d 1312 (Fed. Cir. 2003). To prevail, the
protestor must show not only a significant error in the procurement process, but aso that the error
prgudiced it. Data Generd Corp. v. Johnson, 78 F.3d 1556, 1562 (Fed. Cir. 1996) (dting LaBarge
Prods., Inc. v. West, 46 F.3d 1547, 1556 (Fed. Cir. 1995)).

Gentex’s M otion to Supplement the Administrative Record

Gentex hasfiled a“ protective motionto alowaffidavits’ seeking to supplement the record withtwo
affidavits of its vice presdent and general manager, Robert F. McCay. Because bid protest actions are
subject to the APA standard of review, the Court is generdly limited to the administrative record, unless
there is a genuine need to supplement that record arising from the particular circumstances. Indeed, it is
well established that the focal point for judicid review inabid protest  should be the administrative record
already in existence, not some new record made initidly by the reviewing court.” Cubic Applicationsv.
United States, 37 Fed. Cl. 339, 342 (1997) (quating Camp v. Ritts, 411 U.S. 138, 142 (1973)).

In the semind case of Cubic Applicationsv. United States, 37 Fed. Cl. 339 (1997), this Court
recognized that “extra-record” evidence could be consdered in limited Stuations, suchasthose identified
inEschv. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989), induding“whenacase is so complex that a court
needs more evidence to endble it to understand the issues clearly” and “in cases where rdlief is at issue
epecidly at the prdiminary injunction stage” Cubic, 37 Fed. Cl. at 342.

The first McCay affidavit set forth Gentex’s understanding of the RFP and the Government’s
August 28 emall, its beief that it could not have switched one of its subcontractors to be the prime
contractor in the SDD phasg, its belief that it could not have offered a dud-battery solution in which one
battery was noncompliant as a CAIV tradeoff, and the amount of its bid preparation costs.

Inhis second affidavit, Mr. M cCay addressed the argument of the Air Force and Scott that Gentex
should have known, by virtue of the August 28 2002, e-mail, that it could have offered noncompliant
batteriesfor 90% of ISAM usage. Mr. McCay aso addressed the substance of the override determination
of Lt. Generd Reynolds and the matter of prejudiceto Gentex. To the extent that Gentex’ sunderstanding
of the nontechnica aspects of the RFP isreflected in Gentex's proposa and ord presentation aready in
the Adminidrative Record, this information is obvious to the Court and the other parties. Assuch, itis
“useful, but innocuous because [it is] only aguideto documentary judtificationaready inexistence.” Cubic,
37 Fed. Cl. at 342.

Gentex’ s understanding of the RFP requirements regarding CAIV studies and the Government’s
emal ddineating the battery-use assumptions that would be taken into account in evauating O& S costs
illuminates complex issues and assitsthe Court in understanding the parties’ positions. Therefore, it was
appropriate for Plantiff to provide additiond informationto enable the Court to understand thiscasedearly.
1d.; seedso MV M, Inc. v. United States, 46 Fed. Cl. 126, 135 n. 14 (2000).
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Mr. McCay’ stestimony regarding Gentex’s bid preparationand proposal costs clearly relatesto
the relief at issue and thus is a proper supplementation of the record. Cubic, 37 Fed. Cl. at 342.
Tedimony regarding the override determination also relates to the remedy sought, in that Gentex is
requesting injunctive rdief, and the factua predicate underlying the override determinationisrelevant to the
public interest factor to be weighed in andyzing whether injunctive relief should be granted.

Fndly, in atempting to demonstrate prejudice, Mr. McCay explains how Gentex would have
changed itsproposa were it not for the Air Force sillegd actions. Such an attempt to show prejudice is
aso an appropriate bads for supplementing the record. See Strategic Andyss, Inc. v. United States
Department of the Navy, 939 F. Supp. 18, 23 n. 7 (D.D.C. 1996) (acknowledging that, while normaly
judicid review of abid protest is limited to the adminidrative record, the submission of an affidavit of a
company executive is a proper way to demonstrate prejudice) (citing Data General Corp v. Johnson, 78
F.3d, 1556, 1563 (Fed. Cir. 1996)).

The Court therefore permitsthe supplementationof the adminigtrative record withthe two McCay
affidavits, but notes that, as with much of the post hoc GAO record, the Court may determine the degree
of relevance to accord them. See Cubic, 37 Fed. Cl. at 343-44 (dating that while the Court hasno choice
but to accept post decisona agency statements in the GAO record, it has a choice regarding the degree
of relevance to assgn to them).

Did the Air Force lmproperly Award to an Indigible Contractor ?

Gentex contends that the Air Force had set up ground rules establishing that only the two
companies who had served as prime contractors on the PDRR phase would be automaticaly digible to
be prime contractors in the SDD phase. While this concept that the Air Force intended to “ down select”
to one PDRR contractor for the SDD phase was set forthinitidly inthe PDRR solicitation, the Government
clearly and ddfinitively changed the rules to open up the competition to any other vendors who could
become digible. The pre-solicitation notices advised other potentia contractors that they could submit
funding documentation, system design information, materid, test samples, and prototypes by certain dates
to establish their digibility. Scott’s efforts on the PDRR contract met these requirementsin substance as
al of thisinformation was timely conveyed to the Government.

Initsinitial proposal, the SAIC/Scott team advised the Air Force that Scott would be the prime
contractor inthe follow-onprocurement. Furthermore, Scott’ srole inthe PDRR phase wasfor prototype
fabrication, and it was Scott’ s prototype that had been delivered, tested and funded as part of the SAIC
team’s PDRR contract. A conclusion that Scott wasindigibleto bethe prime contractor on SDD because
it had been a subcontractor during the PDRR phase when it otherwise complied with the substantive
requirements to be an SDD offeror would unduly restrict competition and eevate form over substance.

Gentex dso faults the Air Force for not responding to its inquiries as to whether any other
competitors had entered the ring. However, the Air Force was not required to inform offerors in this
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competitive acquisitionof the universe of their competitors. The June 13, 2002 |etter asking the Air Force
to confirm that only the two incumbents which submitted test articles would meet the minimum criteriafor
selection was not an appropriate inquiry, given that the Air Force had expressed itsintention to open up
the SDD phase to be a competitive procurement.

Did the Air Forcelmproperly Evaluate the Battery Solutions?

Three discrete circumstances in this procurement combine to make the competition unfair with
regard to the evauation of batteries. First, the RFP did not advise offerors that they could “trade off”
noncompliance with non-K PP threshold technical requirements, have this evaluated asa CAIV initiative,
and receive evauaion credit preaward.  Secondly, the Air Force's discussions with Scott (but not
Gentex) suggested that a CAIV tradeoff could be done in the evauation phase with batteries. Fndly,
Gentex’s proposal and oral presentation made it clear to the Air Force that
Gentex read the RFPto prohibit pre-award CAIV tradeoffs and to require compliancewithdl solicitation
requirements. The Air Force did not disabuse Gentex of its fundamentaly different interpretation of the
RFP requirements and evauation scheme and awarded to a vendor which had evidenced the opposite
interpretation.

These errors led the offerors to propose battery solutions with Sgnificantly different technical
capabilities and costs in response to what should have been arequest for the same performance. The fact
that the agency issued a Performance Specificationand was depending upon offerors to design a product
does not meanthat offerors could fail to meet the tolerances in the Performance Specificationand receive
both enhanced technica and cost evauation credit for doing so. It is undisputed that the akaine battery
for which Scott received enhanced evaluation credit failled to meet certain temperature, storage
temperature, operational servicelife, and shdlf life requirements. Further, these dkaine batteries could not
have achieved equa or superior performance when they replaced the fully compliant lithium batteries, as
mandated by the first high priority non-KPP reguiremen.

The RFP'sLack of Clarity

The RFP set forth 178 mandatory performance specifications. The RFP advised offerorsthat Six
of thosewere" KPPs’ or “ K ey Performance Parameters’ whichwere* nontradesble.” Theother 172 were
denominated “requirements,” and while the solicitation crypticaly suggested that some of them could be
traded off, therewas no indicationasto what effect suchatradeoff would have inthe evaluationof an offer.

The requirements of the Performance Specification which akaine batteries failed to meet had dl
of the earmarks of minimum mandatory requirements, sincethey were stated to be threshold requirements
and used theword “shdl”. Nonetheless, the Air Force and Scott argue that the RFP put offerorson notice
that they did not have to meet the non-KPP threshold requirements and could have CAIV tradeoffs
evauated pre-award. The Air Force and Scott rely on paragraph L.4.1.2, Technica Performance and
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Operation Utility:

Describe how the proposed designs will meet the following high priority
non-KPPrequirements . . . for eachaircraft category. 'Y our presentation
shdl dearly discuss how your design meets the following requirements .
.. rationae for not mesting the requirement (if applicable) and how you
determine the optima solution

There followed alist of twenty-three requirements which did not include the five specifications gpplicable
to batteries. Scott andthe Air Force dso cite Paragraph M002(c)(2), which statesthat “ [t]he Government
will evduatethe. . . proposed designs based uponthe criteriain Section L, paragraph 4.1.2 " and that the
evauation will consder “an assessment of the impact of non-K PP threshold requirements which will not
be met.”

Thefact that an ingruction in Section L confusingly told offerors to explain why certain minimum
mandatory requirementswere not being met did not sufficiently put offerorson notice that they could remain
eligible for award by not meeting requirementsand receive enhanced evauation credit for presenting such
noncomplianceasa CAIV tradeoff. Nor wasthismade clear by Paragraph M002's statement that “failure
to meet non-KPP requirements would be assessed,” in light of numerous other provisonsin the RFP.

ParagraphL.7.8 provided that offerors could take exceptionto requirements, but warned offerors
that “failure to comply with the minimum requirements may result in the offeror being removed from
congderation for award.” Other RFP provisions indicated that offerors did have to meet non-KPP
threshold requirements or risk being found unacceptable, such as “offerors are required to meet all
solicitation requirements to be digible for award” and “ proposals with an unacceptable rating are not
awardable.” Further, Section M provided for award “to the offerors. . . whose proposal s conform to the
solicitationrequirements’ and stated that “failureto comply withterms and conditions of the solicitationmay
result in the offeror being removed from consideration for award”.

Nor wasthefact that the CAIV tradeoff would be eval uated preaward evident fromthe solicitation.
Importantly, the Sngle paragraphin SectionL of thelngtructionsto Biddersthat expresdy addressed CAIV
suggested to offerors that the CAIV tradeoff would be done post-award. That clause read:

Offeror(s) shdl describe ther management approach for identifying
tradeoffs to evolve abest vaue design. Thisincludes adescription of the
tools or methodologies that will be used, why they were deemed
appropriatefor this program, and the method for documentingtrade study
results.

A management approach which “identifies’ tradeoffs “to evolve’ a best vadue design necessarily occurs
during contract performance. The description of tools and methodol ogiesthat “will be used” aso suggests
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a future tradeoff. Smilarly, documenting trade study results would have to address the ramifications of
CAIV tradeoffs actudly implemented during performance. Finaly, this paragraph was part of the
ingtructions for preparing the management proposal —it was not part of the technica evauation criteria or
the performance specification, and contract management necessarily occurs post award. This paragraph
cannot reasonably be interpreted to meanthat specific CAIV tradeoffs would permit awaiver of non-K PP
threshold requirements in exchange for lowered cost to be evaluated pre-award.

In response to a question by the Court as to what section of the solicitation disclosed to offerors
that CAIV tradeoffs would be evaluated, the Air Force cited the RFP' s Cross Reference Matrix, an
attachment to the solicitation, as well asthe clauses discussed above. Defendant’ s Response to Court’s
October 7, 2003 Order at 4. However, this mairix was nonbinding in the event of a conflict with any
solicitation provison, and did not purport to disclose evauation criteria, but Smply cross-referenced the
SectionL ingruction paragraphs withthe evaluationfactorsfor award. The matrix did not satethat CAIV
studies would be evaluated as part of any cost evauation. Nor did it contain any explanation of how a
CAIV tradeoff would be weighed in the evaluation in the event the vendor did not meet a threshold
requirement, but was permitted to do a tradeoff. In short, there was no indication of the evaluation
conseguences associated with offering a CAIV tradeoff. In its Brief in Support of the United States
Motionfor Summary Judgment (Scott’ s Brief), Scott admitted that “ [ o] fferorswerenot requiredto conduct
and submit complete detailed . . . CAIV studiesin their proposals.” Scott’sBrief at 23. Scott continued:
“Offerorswere smply required to describe their management approach for identifying tradeoffs to evolve
abest vduedesgn.” Id. Itis precisdly this ambiguous description of the CAIV process that benefitted
Scott, but midead Gentex.*®

15 Indeed, there was an incongstency in Scott’ s position regarding whether Scott’ s battery solution

was evauated asa CAIV tradeoff. At ord argument, counsel for Scott stated:

Withregard to the operations and support costs workshest, that’ swhereit came out, and
that was based onthe assumptions that the government provided, so that redlly therewas
no cost, therewasno CAIV process applied to these batteries. Therewasaquestion that
Gentex has referred to early on, talking about have you done any CAIV sudies for the
batteries, but that didn’t mean that our solution that we ended up proposing required a
CAIV study to select the batteries because we provided a lithium battery that was fully
compliant.

Tr. at 127-28. In contragt, in its response to the Court’s Oct. 6, 2003 Order, Scott stated:

The referenced GAO hearing testimony of Mgjor Howard-Whitehurst, Chairpersonof the
Source Sdlection Evaluation Team . . . states that Scott’s dkaline battery was viewed as
aCAlV initigtive. Thistestimony iscons stent with the subsequent testimony of thewitness
and is congstent with the terms of the solicitation.
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The law requires that evauation factors and significant subfactors be clearly stated in an RFP,
induding the statement of the rdative importance of suchfactorsand subfactors. 41 U.S.C. 8 253a(b)(1);
FAR 15.304(d); ITAC, 51 Fed. Cl. at 348; Anaytical Research Tech, Inc. v. United States, 39 Fed. Cl.
34, 44 (1997). Further, asthis Court has recognized, “making offerors aware of the rulesof the gamein
whichthey seek to participateisfundamental to fairnessand open competition.” Dubinskiv. United States,
43 Fed. Cl. 243, 259 (1999). Here, the rules of the game were muddied, especidly for Gentex, by virtue
of thelack of clarity in the RFP, the explanatory discussons held only with Scott and the failure to advise
Gentex that it had a differing interpretationof the fundamenta basis on which this procurement was being
conducted.

Unequal Discussions

The discussons whichthe Air Force had with Gentex and Scott contributed to Skewing the playing
fidd in Scott’sfavor. Prior to the submission of itsinitid proposd, in recognition that its battery solution
was expendve, Gentex, in an emall, expressed concern that its life cyde cost for the batteries was
excessve that it had misinterpreted the ingtructions or that its caculations were incorrect. The Air Force
did not respond to Gentex's inquiry prior to the submisson of initid proposas. Later, by e-mail dated
August 28, 2002, the Air Force provided both Gentex and Scott with the battery assumptions regarding
wear hours, duration of exposure to CB agents, percentage of cold weather operations, percentage of
continuous wear and the number of hours in which there would be no battery change in warm westher.
Nowhere in that e-mail did the Government advise vendorsthat they could substitute different batteries for
different operations such astraining or cold weather. In addition, the performance specifications did not
clearly advise offerors that different batteries could be proposed for different environments and did not
digtinguish between training and non-training uses or cold-weather and warm-wesather operations.

Following this e-mail, during discussions, the Air Force expresdy advised Scott, but not Gentex,
that it considered its proposed MPLCC to be unaffordable, and questioned Scott:

What dterndive batteries were considered? Were any CAIV studies
conducted? Was use of rechargeable batteries or aircraft power (in
platforms where available) consdered?

The Air Force acknowledged that Scott’ s battery solution was a CAIV tradeoff.
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In response, Scott offered a dual-battery solution as a CAIV tradeoff inits FPR. In contrast,
instead of advising Gentex that it could have offered atechnically noncompliant product inaCAIV tradeoff,
the Air Forcereinforced Gentex’ sunderstanding of the RFP that it was required to offer full specification
compliance. Specificaly, Gentex requested exceptions to two threshold requirements, but the Air Force
ingsted that Gentex conform to the specifications, which it did.

Initsproposal and during oral presentations, Gentex clearly specified that it would provide CAIV
tradeoffs after award. The Air Force never corrected Gentex' s fundamentdly different understanding of
the RFP requirements in discussons. Instead of telling Gentex that it could make the CAIV tradeoff
preaward and submit alower MPLCC proposal, the evauators questioned Gentex regarding whether its
proposal would be fully compliant with the gpplicable non-KPP threshold requirements, and Gentex
reiterated that it would be.

AsGAO hasobserved, “[w]here an agency falsto resolve an ambiguity during discussons which
should have beenreasonably detected and whichmateridly preudices an offeror, the agency hasfaled in
its obligation to conduct meaningful discussons” Am. Mgmt. Sys., Inc., 84-2 CPD {199 at 2 (1984);
see als0 Dynacs Eng' g Co., Inc. v. United States, 48 Fed. Cl. 124, 131 (2000) (discussions must be
meaningful and equal); Biospherics, Inc. v. United States, 48 Fed. Cl. 1, 9 (2000) (“discussions should be
as spedific as practica congderations permit” regarding areas needing correction); Advanced Data
Concepts, Inc. v. United States, 43 Fed. Cl. 410, 422 (1999), &ff’d, 216 F.3d 1054 (Fed. Cir. 2000).
While anagency has considerable discretion in conducting discussions with offerors, that discretion is not
alicense to midead an offeror when the Government knows that an offeror’ sinterpretation of the RFP is
contrary, inamaterid way, toits own interpretation and that of a successful offeror. Cf. ACRA v. United
States, 44 Fed. Cl. 288, 295-96 (1999) (holding that an agency was not required to hold discussions with
an offeror about the possibility of using a phased implementation approach for project completion where
the solicitation had expresdy advised offerors that the agency desired “maximum acceeration of
performance . . . while minimizing disruption/downtime.”)

Thelack of clarity inthe RFP, the discussions whichsuggested that Scott, but not Gentex, consider
a CAIV tradeoff in connection with batteries, and the Air Force's falure to correct Gentex’s differing
undergtanding of the evaluation scheme of the RFP combined to render this procurement unfair. The Air
Force violated the “fundamenta principle of government procurement . . . that [contracting officers] treat
dl offerorsequaly and cons stently gpply the evauationfactorslisted inthe solicitation.” TLT Condtruction
Corp. v. United States, 50 Fed. Cl. 212, 216 (2001). It committed a clear and prejudicid violaion of
FAR 15.306(e), which provides Government personne involved in the acquisition shal not engage in
conduct that “[f]avors one offeror over another.” 48 C.F.R. Section 15.306(e)(1) (2002).

The Air Force could have decided to alow noncompliance with what were otherwise stated to be
“requirements’ and conduct a CAIV tradeoff evaluation, so long as it adequately notified offerors. FAR
15.206(a) requires the contracting officer to amend the solicitationwhen“ either before or after receipt of
proposals, the Government changes its requirements or terms and conditions.” Asthis Court reasonedin
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Beta Analytics Internationd, Inc. v. United States, 44 Fed. Cl. 131, 139 (1999):

A procuring agency is not without recourseif, after asolicitation is issued,
it determinesthat a noncompliant proposal representsthe best vdueto the
Government . . . .

If [the agency] concluded that an approach more cregtive or innovaive
thanwas permitted by the solicitation’s terms represented the best vaue,
[the agency] should have afforded all offerors the opportunity to amend
their proposals in accordance with its mandate under the FAR.

Accord MVM, Inc., 46 Fed. Cl. at 131-32; Candle, 40 Fed. Cl. at 633; System M anagement, Inc., 2001
CPD 85 at 8.

Was There Preudice?

Inorder toestablishprejudice, Gentex must show that there was a substantial chance it would have
received the contract award, but for the adleged error in the procurement process. ITAC, 316 F.3d at
1319 (diting Alfa L aval Separation, Inc. v. United States, 175 F.3d 1365, 1367 (Fed. Cir. 1999)); United
Payors & United ProvidersHedlth Services, Inc. v. United States, 55 Fed. Cl. 323, 332 (2002). In other
words, the protestor must have been in the zone of active consideration and had a reasonable likdihood
of securing the award. Alphalavd, 175 F.3d at 1367; Data General Corp. v. Johnson, 78 F.3d 1556,
1562 (Fed. Cir. 1996). Here, the Air Force failed to inform Gentex that could have offered CAIV
tradeoffsin its battery solution. If the Air Force had corrected Gentex’ s differing interpretationof the RFP
requirements, Gentex could have offereditsown CAIV tradeoffs for evauation, e ected not to meet certain
non-K PP threshold requirements and lowered its evaluated price. Gentex’s proposa was the only other
proposa and it was technicaly acceptable and digible for award. Under the circumstances, Gentex has
established prejudice because it had greater than an insubstantia chance of securing the contract but for
the Air Force'serrors. ITAC, 316 F.3d at 1319; United Payors, 55 Fed. Cl. at 332.

What Should the Remedy Be?

Injunctive Relief

Gentex arguesthat the Court should direct contract award to it Snceit had an acceptable offer and,
but for the illegd behavior of the Air Force, it would have received the contract because the Air Force was
required to exclude Scott from the SDD procurement. The Court disagrees. The unfairness in this
procurement occurred when the Air Force, redlizing that Gentex believed it could not do aCAIV tradeoff
in the evaluation phase, failed to advise Gentex of the Government’ s different interpretation and awarded
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to Scott, which had submitted its proposa on that bass. The traditional remedy for aprocurement error
of thiskind is not a directed award, but a recompetition with dl players enjoying an equd playing fidd in
away that the Government obtains itstrue best vaue at a benefit to the taxpayers. United Payors, 55 Fed.
Cl. at 334 (ordering termination of awarded contract and alowing the Government to resolicit bids); cf.
ATA Defenselndus., Inc. v. United States, 38 Fed. Cl. 489, 509 (1997) (enjoining continued performance
of alegdly defective procurement and authorizing reprocurement in a flexible manner so asto avoid harm
to military readiness).

To obtain a permanent injunction, a party must show that: (1) it has succeeded on the merits; (2)
it will suffer irreparable harmif suchrdief isnot granted; (3) the balance of the hardshipstipsinthe movant's
favor; and (4) an injunction will serve the public interest. See Bean Stuyvesant, L.L.C. v. United States, 48
Fed. Cl. 303, 320-21 (2000); see dso Hawpe Condlr., Inc. v. United States, 46 Fed. Cl. 571, 582 (2000)
af'd, 10 Fed. Appx. 957 (Fed. Cir. 2001). No onefactor isdigpositive, and “the weakness of the showing
of one factor may be overborne by the strengthof others.” EMC Corp. v. United States, 3 F.3d 424, 427
(Fed. Cir. 1993).

Because Pantiff has succeeded on the merits of its case, this factor weighs in Plaintiff’s favor.
Gentex contends that it will be irreparably harmed because it will lose the opportunity to earn the profit it
would have made under this contract. Such loss of profit semming from alost opportunity to compete on
aleve playing fidd has been found sufficient to condtituteirreparable harm. United Payors, 55 Fed. Cl. at
333 (citations omitted); MV M, Inc., 46 Fed. Cl. at 143.

In congdering whether the balance of the hardshipstipsin the favor of a plantiff in a post-award
bid protest, a court must balance the potentia harm to the plaintiff of not granting the injunctionagaing the
potential harmto boththe Government and the awardee should the injunctionbe granted. ES-K O v. United
States, 44 Fed. Cl. 429, 435 (1999). The Court recognizes that generally the public interest is served by
ensuring fair and open competition in the procurement process. Cincom Sys. v. United States, 37 Fed. Cl.
266, 269 (1997) (dting Magedlan Corp. v. United States, 27 Fed. Cl. 446, 448 (1993)). However, the
harmto Gentex and the systemic, long-term interest which the public has in the integrity of the procurement
process must be weighed againgt potentid damage to the public interest from other causes.

The Tucker Act requires that the Court consider the interest of nationa defense in its bid protest
decisions. 28 U.S.C. § 1491(b)(3) (“In exercising jurisdiction under this subsection, the courts shdl give
due regard to the interests of national defense and nationa security . . . ."); see dso Cincom Sys. Inc.,
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37 Fed. Cl. at 269 (“[g]iven the importance of military preparedness to the nationa defense, the balance
of harmstipsin defendant’ sfavor.”). Nonetheless, “claims of nationd security . . . are often advanced by
the Government in challenges to procurement decisons. The Court will not blindly accede to such clams
but isbound to give themthe most careful consideration.” Harris Corp. v. United States, 628 F. Supp. 813,
822 n. 13 (D.D.C. 1986) (citation omitted). While the Court certainly must give serious congderation to
nationa defense concerns and arguably should err on the side of caution when such vitd interests are at
stake, dlegations involving nationa security must be evaluated with the same andyticd rigor as other
dlegations of potentia harm to parties or to the public. ATA Defense Indudtries, Inc., 38 Fed. Cl. at 506
(dting Magnavox Electronic Systems Co. v. United States, 26 Cl. Ct. 1373, 1384 (1992)).

The Air Force has determined that “the JSAM s an urgent requirement for the Air Force flying
misson.” AR at 2621. A dday in the JSAM procurement would adversdy impact the nation’s high-
performance aircrews “reducing their warfighting potential by exposing them to additiond risks of CB
exposure whenusing the current anti-G masks, or G-induced loss of consciousness whenusing the current
CB masks” 1d. According tothe Air Combat Command, delaying the JSAM procurement may result in
arcrew “not having a continuous NBC protection program and systematically not meeting combat mission
requirements.” Id.

Recognizing that initial operationa capability isamodt threeyearsaway, the Air Force nonetheless
determined that the current program schedule does not have available dack timeto recover adelay of more
than thirty days. Lt. Gen. Reynolds aso determined that adelay would adversaly affect Navy and Marine
Corpsaircrew who are also dated to use JSAM, and in particular that a 90-day delay would create avoid
in serviceable systems for the Navy and Marine Corps, and result in a 6-month schedule dip.

Further, Lt. Gen. Reynolds determined that a delay in this procurement would impact the F/A-22
and Joint Strike Fighter (JSF) programs which must be integrated with JSAM in terms of arcraft design.
Pantff disagrees. Gentex’s vice president and genera manager admits that the JSAM s intended to
operateinboththoseaircraft, but opinesthat “it is ridiculous to suggest that . . . the JSAM isinany manner
aschedule driver onthose programs and notesthat the F/A-22 and Joint Strike Fighter have been beset with
delays,” citing aMarch 2003 GAO Report. Second McCay Affidavit, 1 13,14, and Attachment A.

Evenaccepting Gentex’ s contentionthat adelay in JSAM might not affect operational scheduleson
the F/A-22 and JSF programs, the Air Force's override determination has established the urgency and
critical importance of the JSAM program onitsown. In Al Ghanim Combined Group Co. Gen. Trad. &
Cont. W.L.L. v. United States, 56 Fed. Cl. 502, 521-22 (2003), the Court denied inunctive relief on
national security grounds where the contract involved congtruction of housing for U.S. military personnd in
Kuwait. In that case, the Court found that the defendant’ s nationa security argument was “of paramount
import” where the Government’ soverride of GAO’ s stay stated that the dightest delay inthe contract would
have a“ direct and tangible impact on [the military’ g ability to recelve and prepare the soldiersfor combat.”
Id. at 522.




Although the ingtant case does not involve as direct and intractable an urgency as Al Ghanim, the
Air Force here has determined that the JSAM procurement is urgent, and that delay in the operationa
cgpability would adversdy impact the capability of military aircrew and reduce their warfighting capability.
There is no basis upon which this Court can conclude that the Air Force’ s determination in this regard is
arbitrary, capricious or irrational. The Court cannot conclude, asit recently did in PGBA, LLC v. United
States, 57 Fed. Cl. 655, 661 (2003), that the assumptions underlying the determination are “so implausible
as not to be the product of rational decisonmaking.” Unlike PGBA, this Court cannot conclude that the
Government’ s assartion that a delay in this procurement could lead to a void in coverage of items being
procured is*“completely without foundation.” 1d. At 662. Given that the product being acquired is critical
to protect the nation’s aircrew againgt chemical, biologica and nuclear threats, and that the Air Force has
determined it to be an urgent requirement with no dack time avalable in the procurement schedule, the
Court deemsit prudent to deny injunctive relief. Whereasolicitation addresses issues of nationa defense,
as it does here, the importance of thisfactor isinflated. See CSE Construction Co., Inc., No. 03-789C,
2003 WL 22427417 (Fed. Cl. August 26, 2003) (holding that national security concerns and the balance
of the equitiestipped the scalesdecisvely againg injunctive relief in a case, where acontract for firingrange
renovations, if delayed, would rai se nationa defense concerns); Computer SciencesCorp. v. United States,
51 Fed. Cl. 297, 323 (2001) (because of national security concerns, injunctive relief would be denied even
if the plaintiff could have succeeded on the meritsdue to nationa security considerations); CincomSys., Inc.,
37 Fed. Cl. at 269 (dating that the public interest “militates againg awarding injunctive relief when nationa
defense and national security interests are concerned”) (diting Southwest Marine, Inc. v. United States, 3
Cl. Ct. 611, 613 (1983)); see dso Rockwell Int. Corp. v. United States, 4 Cl. Ct. 1 (1983) (denying
injunctive relief where communications systems involved were urgently required, without further delay, inthe
interests of national defense and national security).

The form of injunctive rdief which would remedy the errorsin this procurement — the issuance of
an amendment to the RFP, a new round of FPRs, a new evduation with a possible new awardee, and
perhaps resultant terminationcostsand transitiondd ays—would necessarily substantialy del ay performance.
It is the judgment of this Court that this critical procurement cannot tolerate such disruption and delay.

Bid Preparation Costs

Under the Tucker Act, the Court isempowered to award monetary rdief inpost-award bid protests
“limitedto bid preparationand proposal costs.” 28 U.S.C. § 1491(b)(3). AsthisCourt recently recognized
in CSE Construction Co., Inc., No. 03-789C, 2003 WL 22427417, at * 34 (Fed. Cl. August 26, 2003),
alosing competitor may recover the costs of preparing its unsuccessful proposd if it can establish that the
Government’s consideration of the proposal submitted was arbitrary or capricious or in violation of
gpplicable statute or regulation. Assuch, Gentex may recover its bid preparation and proposa costsin an
amount to be determined after further proceedings in this action.

CONCLUSION

35



Fantiff has demonstrated that the Air Force' s conduct of thisprocurement violated FAR 15.306(€).
However, Raintiff has not met its burden of demondrating that injunctive rdief is warranted, given the
urgency of this procurement for the nation’s military.

Accordingly, based on the foregoing:

1. Faintiff’s Protective Mation to Allow AffidavitsisGRANTED.

2. Defendant’s Motion for Judgment Upon the Adminisirative Record isDENIED.

3. Paintiff’s Mation for Judgment Upon the Adminidrative Record is GRANTED in part.

4, Maintiff’s request for a permanent injunction isDENIED.

5. Paintiff may recover its reasonable bid and proposal preparation costsin an amount to be
determined after further proceedings inthis action. Unlessthe partiescan agreeon Plaintiff’ sbid preparation
costs by filing a Joint Stipulaion, Rantff shdl file a detailed statement of its costs with supporting
documentation on or before January 15, 2004. In response to Pantiff's amplified satement of bid
preparation costs, Defendant may ether file an oppostion or request discovery. Any such request for
discovery shdl be supported by a showing of need. Defendant’s request for discovery shdl be filed by

February 2, 2004. Inthe event Defendant does not require discovery, itsoppositionto Plantiff’ samplified
statement of bid preparation cogts shdl befiled by February 17, 2004.
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6. Prior to the release of this opinion to the public, the parties shdl review this unredacted
opinion for competition-sengtive, proprietary, confidentia or other protected informetion. The partiesshall
file proposed redacted versons of this decison by December 10, 2003.

IT ISSO ORDERED.

MARY ELLEN COSTER WILLIAMS
JUDGE
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